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BEFQRE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTORN

IN THE MATTER OF
J,F. 5COTT,
Appellant, PCHH No. ,85-100

FINAL FINDINGS OF FACT,

CONCLUSIONS OF LAW
AND ORDER

V.

SOUTHWEST AIR POLLUTION
CONTROL AUTHORITY,

Respondent,
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THIS MATTER, the appeal of a formal Notice of Vielation for
unlawful outdoor burning and an associated $250 penalty and activation
of a $100 suspended penalty, came on for hearing before the Board on
September 6, 1985. Seated for and as the Board were Lawrence J. Faulk
and Gayle Rothrock {presiding}., The hearing commenced shortly after
2:00 p.m. 11n the City Hall at Vancouver. The proceedings were tape
recorded.

Appellant J.F. Scott appeared and represented himself. Respondent

agency appeared and was represented by David Jahn, attorney at law.
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Witnesses were sworn and testified. Exhibits were admitted a
examined. Aargument was heard, From the testimony, evidence, and
contentions of the parties, the Board makes thege

FINDINGS QF FACT
I

rRespondent agency has filed with the Board a copy of 1ts General
Regulations for Air Pollution Sources, of which we take judicial
notice.

II

Appellant BScott, associrated with the firm Scotland Dpevelopment
Company, 15 experienced in construction and develgpment and has done
lapd clearing and authorized burning in the pas% with permission from
the Hazel Dbell Fire Department, He nas also done some unauthorjzed
open burning at the Lakeshore Drive site of some condominiums unde.
construction.

TIT

Respondent agency SWAPCA 13 the activated air pollution control
authority for scuthwest Washington duly authorized to 1mplement thne
Washington State (lean Air Act and regulations which are derived from
tha*t statute law.

Iv

On Hay 2, 1985, at 5:00 p.m., an i1nspector's attention was drawn
to some blue-grey smoke and the remains of an cpen fire f1fty feet off
the street at 8616 N,W. Lakeshore DdDrive 1in C(Clark County where a few
condoniniums were peing constructed. Ho burn permt was posted.

Final Findings of Fact,

Conclusions of Law & Order
PCHB No. 85-100 2
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In the fire's ash pile (six feet 1in diameter) was processed
lumber, metal products (nails, ¢ans, and spools) and some natural
vegetation., The inspector apprised appellant of the unlawful nature
of the fire, instructed him in the SWAPCA regulaticns, regquired that
he extinguish the fire immediately and 1ssued him a field notice of
violation. Apparently the same 1inspector had been on the site four
weeks earlier and spoken to employees of Scotland Development Company
about regulation of open burning.

v

Oon March 1, 1985, respondent SWAPCA cited and fined Joel F., Scott
for an open burning violation and suspended two-thirds ($100) of the
penalty provided Scott not have any further violations of the SWAPCA's
regulations.

VI

On May 8, 1985, six days after the condominium site fire violation
here appealed, respondent SWAPCA 1ssued a formal notice of violation
and civil penalty of $250. Further, SWAPCA notified Mr. Scott that
the previously suspended $100 penalty would now be invoked. From
these actions, appellant Scott appealed to the Board on June 3, 1985.

VII

Any Conclusion of Law hereinafter determined to be a Finding of

Fact 1s hereby adopted as such.

From these Findings the Board comes to these

Final rindings of Fact,
Conclusicons of Law & Qrder
PCHB No. B85-100 3
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CONCLUSIONS OF LAW
I

The Board has Jurisdiction over these persens and these matters.
Chapters 43.21B and 70.94 RCW.

11

The Legislature of the state of Washington has enacted a strict
palicy on outdoor burning.

1+ 1s the policy of the state %o achieve and
maintain high levels of air quality and to this end
ro minimize to the greatest extent reasonably
possible the burning of outdoor fires. Consistent
with *%*his policy, the legislature declares that
such fires should be allowed only on a limted
bas1s and under close conkrol. (RCW 70.94.740}).

Respondent SWAPCA has adapted 1ts General Regulations, Section
400~035 whch provides, in relevant part, that i1t shall be unlawful for
any person Yo cause of allow any outdoor fire containing garbage, dea.
animals, asphalt, petroleum products, paints, rubber products,
plastics or any substance which normally emits dense smoke or
obnoxious odors,

appellant's fairlure to ma:intain and control a natural vegetation
site clearing fire, 1nstead allowing 1t to phe fueled with prohibited
construckion residue materals, violared Section 400-035 of
respondent's regulations and the Clean Air Act (RCW 70.94).

111

Section B8.03 of the same SWAPCA regulation allows exemptions for
certain outdoor fires 1in  otherwise prohibited circumstances,
appellant’s objection that others 1n the area periodically maintaln
Final Findings of Fact,

Conclusions of Law & QOrder
PCHB Ho. §5-100 4
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open fires and that the civil penalty for his fire maintenance actions
15 excessively high 1% not well placed, These fires did not meet the
terms of the regulations and statute law,
v
SWAPCA correctly reactivated a suspended portion of an earlier
civil penalty, exactly fulfilling the conditions of 1ts official
letter of Marc¢h 1, 1984. The reactivation sheuld be affirmed.
VI
any Finding of Fact hereinafter determined to be a Conclusion of
Law 15 hereby adopted as such.

From these Conclusions of Law the Board enters this

Final Findings of Fact,
Conclusions of Law & Order
PCHRBR No. 85-109 5
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QRDER
Notice of Violation for May 2, 1985 to Joel F, Scott and Civil
penalty of $250 1s affirmed. The 1avocation of the suspended §100
from the March 1, 1984 violation 1s also affirmed.
DONE this 27th day of September, 1985.

POLLUTION CONWTROL HEARINGS BOARD

Lo Rod L oc B

ROJHROCK, Vice Chalrman
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AWR Cd J.N FAULK, Cha:irman
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